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[Vol. 20: p. 69 shake deal with Arnold Palmer launched the full service sports agency business. 6 Athletes increasingly relied on sports agents in the late 1960s and the 1970s as professional sports grew exponentially. 7 The emergence of new leagues competing for talent with the NFL, the NBA, and the NHL, the development of a free agent market in baseball as a result of the Messersmith-McNally arbitration decision, increased media revenues in professional sports, and growth in endorsement opportunities all created a need for athletes to be represented by agents in contract negotiations. 8 The growth, however, produced an oversupply of agents for a finite number of clients. Currently, there are 4,300 professional athletes in the four major leagues in United States and between 1,600 and 1,800 agents certified by their respective players associations. 9 While the field can provide high reward and stature, it is also full of risk, creating an environment fraught with ethical challenges. Due to the heavy competition for clients, agents often act in an overly aggressive manner when recruiting and retaining clients. In fact, it appears that offering inducements to athletes in an effort to sign them to representation agreements is routine in the business. 10 Despite a maze of regulations and laws promulgated over Pyle, who helped jumpstart sports agency and marketing); see also Craig Neff, Den of Vipers, A Sports Scourge: Bad Agents, SPORTS ILLUSTRATED (Oct. 19, 1987) , http:// sportsillustrated.cnn.com/vault/article/magazine/MAG1066585/index.htm (explaining Ruth's benefit from Walsh's assistance).
6. See Brady, supra note 4 ("Palmer attributes much of his financial success to his long relationship with IMG founder Mark McCormack, who launched the sports-management company to service the young golf star back in 1960.").
7. See KENNETH SHROPSHIRE & TIMOTHY DAVIS, THE BUSINESS OF SPORTS AGENTS, 9-14 (2003) (providing how, as professional sports leagues began to grow in popularity, athletes in these leagues began to rely more and more on agents). [ hereinafter PRINCIPLES] (providing that with growth of professional sporting leagues and increased media deals and endorsement opportunities that came along with it, athletes began to turn more to agents).
9. See PRINCIPLES, supra note 8, at 252 (listing four major leagues in United States: Major League Baseball (MLB), National Football League (NFL), National Hockey League (NHL), and National Basketball Association (NBA)).
10. -Cecil Newton, father of Carolina Panther quarterback Cam Newton who played college football at Auburn, allegedly tried to sell his son's college playing services to Mississippi State for $180,000 while Cam was being recruited out of ju-The National Collegiate Athletic Association ("NCAA") suspended fourteen football players for part of a season, and eight for the entire season, from the University of North Carolina's team for receiving improper benefits from an agent and academic misconduct. 11 -Marcell Dareus, a defensive tackle on the University of Alabama's football team, was suspended for two games by the NCAA for "accepting nearly $2,000 in improper benefits from an agent." 12 -The NCAA suspended A.J. Green, a University of Georgia receiver, for four games for selling a football jersey for $1,000 to an agent. 13 nior college. The NCAA ruled that Cecil Newton did attempt to sell his son's services but that Cam did not know about the scheme and, thus, there were no suspensions. 14 -On June 7, 2011, the University of Southern California ("USC") was stripped of its 2004 National Football Championship by the Bowl Championship Series ("BCS") because the NCAA had previously determined that former USC star Reggie Bush had received extra benefits from a would-be sports marketer in violation of NCAA rules. The NCAA also penalized USC by imposing a two-year ban from postseason play and the loss of 30 scholarships. 15 Bush's Heisman win was vacated and both Bush and USC were forced to return their copies of the trophies. -Nevin Shapiro, former booster and co-owner of a sports agency firm, who is incarcerated for his involvement in a $930 million Ponzi scheme, claims to have given University of Miami athletes hundreds of thousands of dollars in cash, prostitutes, and entertainment at his homes and yachts. The allegations are currently under investigation by the NCAA. 16 -In 2010 amid allegations that the Toronto Blue Jays were negotiating with the agent of James Paxton, a University of Kentucky junior and MLB first round draft pick, the University declared Paxton ineligible for his senior season. That led to Paxton suing the school, "charging that athletic officials threatened to bar him from playing if he did not agree to meet with NCAA investigators, even though he was not told what rules he was accused of violating." 17 A Kentucky judge ruled in the University's favor. 18 The conduct of some sports agents has the potential to shake the confidence that the American people have in collegiate athletics at major universities. The illegal and unethical actions of agents may cause private and public universities to lose the services of their teams, athletes, and coaches due to improper behavior that draws suspensions from the NCAA. The effect of the improper agent activity extends beyond those declared ineligible by the NCAA to teammates, coaches, administrators, the campus at large, alumni, and fans who are also victims of the penalties. Large public universities often invest significant public funds into athletic programs 16 . See Charles Robinson, Renegade Miami Football Booster Spells Out Illicit Benefits to Players, YAHOO! SPORTS (Aug.16, 2011), http://sports.yahoo.com/investigations/news?slug=CR-renegade_miami_booster_details_illicit_benefits_081611 (revealing Shapiro ran eight years of NCAA rule-breaking, totaling millions of dollars, sometimes with the knowledge of at least seven football and basketball coaches); see also Pete Thamel, Hurricane Players and Recruits Accused of NCAA Violations, N.Y. TIMES, Aug. 16, 2011, at B14, available at http://www.nytimes.com/ 2011/08/17/sports/ncaafootball/miami-hurricanes-accused-of-ncaa-violations. html (reporting allegations involving at least seventy-two current and past players).
17. See Devon Teeple, James Paxton: After a Controversial Career at UK, Paxton Back on Baseball Grid, BLEACHER REPORT (May 9, 2011), http://bleacherreport. com/articles/694732-after-a-controversial-career-at-uk-james-paxton-is-back-on-thebaseball-grid (explaining that according to NCAA, Paxton violated NCAA rules by having agent Scott Boras act on his behalf). It has not been reported whether Boras had a contract with Paxton in compliance with UAAA and SPARTA regulations. See id.
18. and stadia. 19 Coaches at these universities are often the highest paid state employees. 20 Congress should re-examine the involvement of agents with student-athletes, as it appears that legislation to date has been ineffective. A recent study by the United States Anti-Doping Agency found that "[n]early 90% of U.S. adults agree that well-known athletes have a responsibility to be positive role models . . . ." 21 Further, the same study found that forty-one percent of children in the general population who play sports and twenty-nine percent of children involved in organized sports through a national governing body agree that if a well-known athlete breaks the rules, it makes children think it is acceptable to break the rules in order to win. 22 Thus, it is important to ensure that the actions of agents potentially inducing amateur athletes to violate NCAA rules do not have an adverse effect on professional and college sports, which in turn erodes the confidence that young athletes have in their role models. 23 These are the problems that the Sports Agent Responsibility and usadaresearchreport.pdf (reporting results from study "of nearly 9,000 Americans, representing the general population, coaches, athletes, and parents of athletes involved in Olympic-path sports and non-Olympic level sports (e.g. communitybased, school-based, informal).").
22. See id. at 9 ("As children move into the teen years, their rankings of positive influencers shift away from direct influencers such as coaches, parents, and teachers, toward indirect influencers such as Olympic and college athletes, demonstrating a swing in focus to external public personalities as role models.").
23. See Tracy L. Ziemer, Study Says Kids Emulate Athletes, ABC NEWS (Oct. 13, 2000), http://abcnews.go.com/Sports/story?id=100296#.TxCXxaUeMwE (reporting study by Kaiser Family Foundation children learn lessons about sports and life from watching famous athletes). The study found that " [t] hree-fourths of the 1,500 10-to 17-year-olds and 1,950 parents surveyed said athletes teach children that being a good sport and playing fair are as important as winning." Id.
Trust Act (SPARTA) and the Uniform Athlete Agent Act (UAAA) were enacted to address. 24 It is clear that neither statute has effectively rid athletics of these problems because they are rarely enforced. 25 There have been many groups engaged in attempting to regulate agents. Among them are players associations, universities, athletic conferences, national governing bodies, the NCAA, state and federal governments, a now-defunct professional association called the Association of Representatives of Professional Athletes (ARPA), and a new association, the National Association of Sports Agents & Athlete Representatives (NASAAR). 26 Despite the introduction of regulations by all of these groups, none have been truly effective at addressing the full range of problems that have occurred since the late 1970s when former sportswriter Richard Sorkin, agent to dozens of NHL and NBA players, squandered an estimated $1.2 million of his clients' money, much of it on his own gambling and poor investments. 27 07/national-association-of-sports-agents-athlete-representatives/ (creating program geared towards representing interests of sports agents and others representing athletes). "The hope is that NASAAR will at least, in part, help remove the oft unjustified target on sports agents." Id.
27. See Neff, supra note 5, at 2 (providing story of financial "skulduggery" of agents). "But as court suits pitting athletes against agents proliferate, the Sorkin scandal no longer seems so shocking. " Id. trusted advisors. 28 Problems that occur with some frequency include incompetent representation, improper financial advising, fraud, larceny, conflicts of interest, charging excessive fees, and raiding clients. 29 In one of the most infamous cases, former agent, Tank Black, violated his fiduciary responsibility to his players, pled guilty to money laundering and obstruction of justice charges, and lost a criminal trial on charges of stock fraud. He served a seven year prison sentence. 30 Between 1999 and 2002, according to the National Football League Players Association (NFLPA) estimates, seventy-eight players lost a total of forty-two million dollars from fraudulent financial advisors, some of whom were also their agents. 31 In response, in 2002 the NFLPA commenced its Financial Advisors Program, but critics say "the union's vetting process for the more than 400 approved money managers isn't strenuous enough." 32 In all fairness, the NFLPA's mission is to be the exclusive bargaining agent for the players, not a regulator of financial advisors. Additionally, if the NFLPA were to have a more strenuous vetting process, it could lead to an antitrust action against the NFLPA since regulating financial advising lies outside of the union's labor exemption to such lawsuits. 33 28. See id. ("At the root of many athletes' financial woes is the fact that agents are subject to few educational or professional requirements, only the vaguest ethical standards and a bare minimum of regulation.").
29 Professional sport unions, major college football and basketball programs, and the NCAA waste valuable time policing agents to prevent scandals and problems associated with the conduct of agents. 34 In addition, conflicts of interest abound, making policing difficult. For instance, the NCAA requires universities to self-monitor. Athletic departments hire compliance officers to inform staff about the rules and to enforce those rules. A compliance officer may hesitate to report a player's contact with an agent when it might trigger NCAA sanctions, or call into question the recruiting practices of a head coach who may be the highest paid employee in the university system. 35 Likewise, players associations might be leery to investigate and discipline their union's most powerful agents due to the agents' relationships with a stable of clients who are also union members. 36 The manner in which Congress responded to another systemic problem in the accounting profession is instructive to the current situation of unethical sport agents. In 2001, Enron, a Texas-based energy company, filed for bankruptcy. The Enron bankruptcy led to a scandal because it was later revealed that Enron had fraudulently under-reported company debt and pressured its accounting firm, Arthur Andersen, to ignore it. This under-reporting of debt led to an inflated stock price and company valuation. Congress responded to the Enron scandal, and other corporate and financial scandals, by enacting the Sarbanes-Oxley Act of 2002, intended to protect publicly traded companies, shareholders, and the general public from accounting errors and fraudulent practices. 40 With the passage of this Act, Senator Sarbanes commented that it "set standards for honest, transparent, and ethical business practices in our great public companies and established the safety mechanisms to keep them in place." 41 For the reasons that follow, a Congressional response akin to Sarbanes-Oxley is necessary to restore and preserve the confidence of the American people in professional and major college football and basketball institutions. Specifically, a portion of SarbanesOxley, the Public Company Accounting Oversight Board (PCAOB), should be used as a guide to create a board to regulate the conduct of agents. Congress has the authority to act because the commercial activities of major college sports constitute interstate commerce. 42 ity but more important they are vehicles for transmitting such values as justice, fair play, and teamwork. Sports have contributed to racial and social integration and over history have been 'social glue' bonding the country together." 43 Professional sports in the United States accounts for $32 billion in revenues, with sports spending growing 1.9 times faster than the gross domestic product. 44 Evidence exists that the continuing recovery of the United States economy will continue to have positive effects on professional sports revenues. In fact, during the past five years, personal consumption expenditures on spectator sports grew two percentage points faster than the personal consumption expenditures in the United States economy. 45 Part II of this article discusses sport agencies as professional service firms. 46 Part III gives background on self-regulation and coregulation in professional service firms. 47 Part IV discusses prior attempts at regulating of sport agents. 48 , which represent over two thirds of GDP as a whole, rose in absolute terms over each of the past five years and at a 3.1% CAGR during the period, to $10.5 trillion in total according to the Bureau of Economic Analysis. Spectator sports' share of PCE grew even faster, at a 5.1% CAGR to over $22 billion in total.").
46. 
II. SPORT AGENCY AS PROFESSIONAL SERVICES FIRMS
Business relationships among sport agents and athletes are founded upon the agency principle of the agent aligning his incentives with the player and using the player's knowledge to help achieve that player's goals. 50 In this manner, the duties and responsibilities of a sport agent are similar to those of other knowledge workers employed by professional service firms. These firms can be defined as organizations with the following characteristics: "knowledge intensity, low capital intensity, and a professionalized work force." 51 Typical examples of organizations and industries that meet this definition include law, accounting, consulting, healthcare, and education. Combining these facets yields an organization where workers control the means of production, decisions are made autonomously, resources are distributed heterogeneously amongst competitors, knowledge is portable, output intangible, and information is asymmetric between producers and consumers. 52 Recognizing these features is essential to analyzing the operations of any professional service firm, including sport agencies.
As the sport agency industry has evolved, aspects of professional service firms have become more pronounced as duties have expanded and specialization has increased. From the industry's early days of handshake agreements to the mergers and consolidations frequent amongst today's competitors, the field has come to resemble the business practices and patterns of advertising and consulting firms. 53 Not coincidently, these types of firms are among those getting into the agent industry. The requirements to be a sports agent simultaneously reflect the nature of professional services firms and the need for added regulation of sport agents. The low capital needs are even more extreme in this industry where the only requirement to be an agent is to have a client. While leagues and players unions may require registration and certification to handle player contracts, negotiating for endorsement deals or providing financial advice does not require such certification and is fairly unregulated, with numerous individuals performing these duties while working within large firms or directly with an athlete. 54 The NFLPA has a voluntary regulations program for financial advisors. 55 The Major League Baseball Players Association (MLBPA) has also started a limited certification for those solely recruiting players for a player agent or those providing client maintenance services to a player. 56 Similar to other professional service firms, the customer or athlete in this case, lacks expertise in the specific area under advisement and is thus, trusting that the service provider is working toward their best interests. In the sport agent industry, the customer is a young athlete with little experience in the field of negotiation. With this profile, the customers are particularly susceptible to exploitation by unqualified agents who control the process and final outcomes, with minimal input from clients.
Athletes experience tremendous "information asymmetry" when choosing a representative for contract negotiations, financial, or legal advice, and in most other services offered by an agent. 57 Further complicating matters is the intangibility of the final output. The quality of the work is difficult to assess, particularly with no ability to know the results of different decisions. Although an athlete may be content with a marketing deal, there is no way to know if a different agent could have produced a more favorable result. With professional services, the customer is unlikely to possess similar expertise or industry knowledge and thus will have difficulty judging the quality of the output.
Information asymmetry is typically overcome through signaling mechanisms such as requiring lawyers to pass the bar exam, accountants to take and pass the Certified Public Accountant (CPA) examination, and doctors to obtain board certification. However, sport agents must signal using other methods. Since no independent body attesting to the quality of their work exists, agents are forced to use their alliances with other players that they represent or their employment within a large marketing or agency firm as a signal of the quality of their work. 58 Recent trends have seen mergers and acquisitions of sport agencies, with moves to consolidate services under one roof. 59 In addition to the economies of scale created by these mergers, agents are able to use the firm's brand as an asset that can help lure athletes into their practice.
As firms acquire talent, they begin to differentiate from competitors in the number of services offered, business partnerships, and expertise. Over time, this polarization distributes resources heterogeneously, thus increasing the difficulty of the athlete's task in comparing potential agents. While firms merge for efficiencies 57 . See Kenneth Lehn Marker, Information Asymmetries in Baseball's Free Agent Market, 22 ECON. INQUIRY 37 (1984) (summarizing different types of information asymmetry in professional baseball). Information asymmetry is defined as a situation that favors the more knowledgeable party in a transaction. See Information Asymmetry, BUS. DICTIONARY, http://www.businessdictionary.com/definition/information-asymmetry.html#ixzz1rYSXAPrQ (last visited Apr. 9, 2012) (defining "information asymmetry" in part, as a " [s] ituation that favors the more knowledgeable party in a transaction").
58. For example, a baseball agent who obtains MLBPA certification is allowed to represent players on a team's forty-man roster. The MLBPA specifically states that the certification is not an endorsement by the MLBPA of the quality of work of the agent. The certification simply allows the agent to perform the work. MLBPA Regs., § 4(K), supra note 56 ("In addition, the MLBPA's granting of certification as a Player Agent is not intended to be and does not constitute any guarantee, warranty or endorsement by the MLBPA of the quality of any Player Agent's Performance.").
59. in information gathering and client services, mergers and large agency practices also suggest a level of competency that a single agent may lack unless they have numerous clients. Even with similar quality of work, the athlete must rely on market signals given the high degree of asymmetric information when selecting or choosing to remain with an agent.
Another byproduct of this evolving structure is the potential for conflicts of interest between the agent, corporate agency, and the athlete. 60 Consolidation within large corporations also increases barriers to entry for new agents. For other professional service workers, such as new accountants, doctors, or lawyers, assimilation within a larger organization is needed to access clients, technology, specialized industry information, and assistance completing the engagement of a new client. However, fledgling sport agents are charged with recruiting all of their own clients and are capable of outsourcing any expertise that they lack.
While there are many similarities in the structural elements of sport agencies and professional services firms, the primary difference lies in the relationship of the firms with players associations. Players associations elect to defer salary negotiations to agents rather than bargain wages as a group. Sports agents are allowed to negotiate player contracts because the players unions have delegated their exclusive representation on that issue to the agents. 61 In order to protect its collectively bargained wages and benefits, players associations regulate agent activity and certification. 62 Answering to union regulations is unique in that agents play a minimal role in determining certification or other ethical conduct requirements. 63 cies put into place. 64 A players union's primary role is to represent its members in collective bargaining and labor issues.
Further, there is a perception that powerful agents with many clients may have greater influence on players than the player associations, which may make it more difficult for players associations to police their certified agents. A recent example that creates this perception is the reported pressure to decertify placed on the NBPA in 2011 by NBA players, which was allegedly led by influential NBA agents. 65 The NBA's powerful agents were pushing the NBPA Executive Director to disclaim or decertify the union. 66 Another example is the discontent expressed by Commissioner Selig when the MLBPA did not discipline a prominent agent for allegations that his agency loaned money to a Dominican player supposedly violating the MLBPA's agent regulations. 67 Given these difficulties for unions to regulate agents and their companies, meaningful change, led by Congress, must take place to ensure that agents are appropriately regulated.
III. BACKGROUND ON SELF-REGULATION AND CO-REGULATION
The nature of the relationship between professional service firms and their clients demands some form of regulation, whether from the industry itself, the government, or a third party. In general, the purpose of the regulation is to ensure fair competition through uniform rules and standards of conduct, while protecting the rights of the industry's stakeholders. Within professional service firms, this has been attempted by numerous models, but almost always involves some sort of self-regulation. Organizations such as the American Medical Association (AMA), the American Bar Asso- ciation (ABA), and the American Institute of Certified Public Accountants (AICPA) all serve to certify practitioners, set industry standards, and educate service providers about industry trends. Self-regulation provides indicators of competency and quality for industry professionals and recourse for harmed clients.
Self-regulation has emerged through trade organizations in these industries to create a code of ethics and facilitate discussion on the field's emerging issues. 68 Ensuring compliance with federal and state laws was not an original goal of these organizations, nor is it a driving factor today. 69 The ABA, along with the AICPA and AMA, serves to enhance opportunities for its members and increase the profession's credibility. 70 The goal is that members of these organizations will hold themselves to a standard higher than the legal minimum and stay in line with industry targets. 71 The setting of industry conduct standards requires significant cooperation amongst competitors, as they determine how they will restrain themselves from behaving in unethical or inappropriate ways. In essence, by agreeing to higher standards, the entire industry is signaling values such as trust, honor, and competence. Rather than enforcing laws and policies, the regulatory goal of such organizations is directed towards defining industry norms and values. 72 Despite the lofty goals, regulatory attempts by these trade organizations are not entirely noble. Often times, these organizations 72. See ABA Mission and Goals, supra note 69 (explaining goals and objectives of ABA including improving legal profession by promoting highest quality legal education and promoting competence, ethical conduct, and professionalism). engage in regulatory policies in an attempt to avoid more direct government regulation. 73 In theory, trade groups and players associations are in a better position to alter an individual's actions due to their expertise within the industry and their ability to pressure their members to fall in line for the benefit of the organization. Ideally, once the policies are set, they would be easier to enforce and could more directly target the problem. However, this rarely happens in practice. Trade organizations have been criticized for looking out for their own interests rather than the public's interest. 74 It is likely this occurs as norms are defined and various parties are forced to compromise on the ideal structure for regulation. The end result is a "watered down" set of standards that gives the appearance of compliance but does little to eradicate the undesirable actions. 75 In the process of self-regulation, each trade group independently defines social norms for its members. However, social regulation can be ineffective if groups cannot reach a consensus. Selfregulation is challenging for any industry, but conflicting or lax ethical guidelines create confusion, and add to an environment where the best interests of society are secondary to self-interest. For this reason, medicine, law, and accounting delegate additional governmental regulation to public bodies.
Government regulation in place of self-regulation also has flaws that result in difficult implementation and less than ideal outcomes. Often times, government involvement as a regulator stems from legal and ethical issues that garner a high degree of public attention. One such example is the increase in government regulation of airport security after the attacks of September 11, 2001. 76 The government had previously outsourced security operations to the airlines, which in turn, hired private contractors. Recognizing that the airlines had financial incentives to minimize security costs, 73 . See Gunningham & Rees, supra note 71, at 369-70 (noting organizations give appearance of regulation to ward off government intervention, however, these organizations are actually serving their own interests at expense of public).
74. See id. at 370 (stating self-regulation oftentimes serves to keep government oversight away and to deceive public into thinking irresponsible organizations are responsible).
75. the government responded by further regulating security policies and procedures, adding rules to the already complicated landscape. 77 Though sometimes necessary, direct government regulation is inefficient due to the higher transaction cost of accessing industry knowledge and implementing the system. 78 These issues lead to regulations that are more easily circumvented due to the information asymmetry by the regulator and those being regulated. Further, direct government regulation does not include social aspects that encourage members of an industry to develop social norms that guide behaviors. 79 These aspects make government regulation a possible solution when setting policies on economic matters, but mostly ineffective when dealing with social conduct. 80 In these cases, co-regulation is a potential solution that has been implemented in several professional service industries. Co-regulation can take multiple forms but typically involves industry members defining standards of practice, government ratification of these standards, and enforcement through trade organizations. 81 The creation of the PCAOB illustrates a shift to this paradigm. 82 In response to Enron and other accounting scandals, Congress passed the Sarbanes-Oxley Act of 2002, which implemented a form of co-regulation in place of previous self-regulation in the accounting industry. 83 In effect, this coregulation serves to obscure the boundaries between roles of regulatory actors, structure, actors within the regulatory regime, and functions of the regulation. 84 77. See id. (explaining that private actors have profit-seeking motive to act efficiently when complying with regulations).
78. See id. at 390 (noting these governmental decisions are "make-or-buy" decisions that must be made based on financial impacts of regulatory action).
79. See id. at 423 n.128 (discussing how certain factors may determine whether organizations will voluntarily comply with regulations without acknowledging regulatory penalties).
80. A decision that must be made when regulating industries is where to regulate. For example, how should individuals and their firms be incentivized and punished if they fail to adhere to the standards? An analysis of the location of regulation in professional service firms finds differences based on the industry's relationship to clients and to the general public. In healthcare, law, and accounting, individuals are licensed and governed by a set of standards, e.g. laws often influenced by trade organizations. Failure to comply with these standards results in loss of license and opportunity to participate in the industry. While this punishment may be enough of a deterrent, discipline can also be given to the employer of an offending employee. For example, CPAs may lose their license if found committing fraud, but their accounting firm will also face penalties including fines, suspensions, and ultimately could lose their entire practice. 85 Holding employers accountable increases the social pressure to adhere to the laws and standards that support the firm and individuals' reputations. In fact, the MLBPA player agent regulations hold certified agents vicariously liable for activities of other partner agents, recruiters or client maintenance providers who fail to provide adequate supervision to ensure compliance and observance of reasonable care. 86 Accounting firms are held liable for employee behaviors because implicitly, the audits are conducted to provide trust in audited financial statements that are used by the public to guide business decisions. Simple regulation by the government or by selfregulating bodies fails to provide the combination of enforcement and social norms that are needed to curtail undesired behaviors. To provide enforcement of appropriate business standards, co-regulation is needed to direct incentives of individuals and firms.
IV. PRIOR ATTEMPTS AT REGULATING SPORT AGENTS
The activities of sport agents are primarily regulated by NCAA regulations, the UAAA which has been adopted by 42 states, the federal government's SPARTA, and the regulations of the profes- sional athletes' players associations. 87 This array of rules and regulations is ineffective and does not serve the needs of the athletes, leagues, universities, professional teams, or fans.
A. NCAA Regulations NCAA rules prohibit amateur college athletes from retaining an agent. An athlete will be declared ineligible to play sports if "he or she has agreed (orally or in writing) to be represented by an agent for the purpose of marketing his or her athletics ability or reputation in that sport." 88 An athlete cannot enter into a verbal or written agreement to have an agent represent him or her in future professional sports negotiations that are to take place after his or her eligibility has expired. 89 An athlete can secure "advice from a lawyer concerning a proposed professional sports contract," provided that lawyer will not become the athlete's agent at a later point. 90 However, a lawyer "may not be present during discussions of a contract offer with a professional organization or have any direct contact (in person, by telephone or by mail) with a professional sports organization" on behalf of the athlete. 91 NCAA by-laws clearly preclude student-athletes from doing anything more than talking with an agent. 92 All potential inducements, from taking an athlete to dinner, to giving an athlete a ride in a car, to providing anything of value to the athlete, violate NCAA by-laws and thereby, can result in the loss of athletic eligibility. 93 There is no recourse against agents, pursuant to NCAA regulations, since they are not members of the NCAA. The NCAA only has authority to penalize its member institutions and student-athletes.
The NCAA Bylaws prohibiting any representation of an athlete by an agent or lawyer ignores the reality that amateur athletes who aspire and have the talent to play professional sports would benefit from representation. Signing a professional contract is a process for an athlete, not simply a negotiation session. An experienced sports agent guides athletes through the pre-draft process that begins when athletes are first scouted. Scouts for professional teams approach players and their families to begin conversations about the amount of compensation it will take to sign them to a contract. An unprepared player or family member unaware of the market value for his talent negatively impacts the drafting or signing process. Scouts also ask many questions about a player's makeup, family, and may ask a player to take psychological tests. An agent can help the player field these questions, prepare the player and family with consistent messaging and guide the player through the process of signing. In MLB or the NHL, this may all transpire while the athlete is in high school. The athlete may not be prepared to negotiate with a professional team employee who has years of negotiating experience. Limiting an athlete's access to a prepared sports agent slants the negotiating table toward the team. There are also rules, such as signing dates and scholarship provisions plus practices, such as the NFL combines, pre-draft camps, and workouts that may be unfamiliar to one who does not work in the sport industry. The NCAA rules are unfair to amateur athletes and leave them with no professional advice when negotiating with professional teams. 94 Simply allowing for legal advice from an individual who is not an agent, thus one who does not understand the intricacies of sport business, harms the athlete. NCAA regulations are also not an effective deterrent to athletes with collegiate eligibility who have decided to become professional athletes, as the athletes are not members of the NCAA.
The NCAA regulations also carry little weight with agents since they are not NCAA members and the NCAA cannot enforce the rules against them. 95 The penalties for violating NCAA Bylaws on agents are levied against athletes and universities and not agents. 96 The number of scandals associated with agents and NCAA college athletes demonstrates that the NCAA rules have not, in and of 94. See id. § 12.3 (explaining NCAA prohibition on use of agents by its athletes).
95. See PRINCIPLES, supra note 8, at 280 (explaining that NCAA cannot penalize sports agents for violating its regulations).
96. See Closius, supra note 10, at 512 (describing examples of punishments imposed on institutions for violating NCAA bylaws).
themselves, been a deterrent to athletes having contact with agents. 97 B. The Uniform Athlete Agent Act (UAAA)
The National Conference of Commissioners on Uniform State Laws wrote the UAAA in 2000 because at that time 28 states had differing laws to regulate agent conduct. 98 The UAAA's chief goals are to uniformly regulate the conduct of agents and to protect the athletes and universities. 99 It has now been adopted in forty-two states. 100 The UAAA requires an agent to register, usually with the Secretary of State, to represent an athlete in that state. 101 The UAAA prohibits an agent from giving false or misleading information or promises with the intent to induce a student-athlete into signing an agency contract and from furnishing anything of value to a studentathlete before signing a contract. 102 The UAAA requires written notification to institutions when a college athlete signs an agency contract before their eligibility expires. 103 In addition, the UAAA requires an agency contract to contain a notice warning the college athlete that if they sign a contract with an agent it may cause them to become permanently ineligible for intercollegiate competition. 104 Violations of the UAAA can be punished with criminal, civil, and administrative penalties and fines of up to $25,000, and gives the college or university a private right of action against the agent for any damages. 105 There are few cases of prosecution of agents under the UAAA, but the state of Oklahoma recently created a special sports agent prosecution team to investigate issues of agent mis-conduct. 106 Three states, California, Michigan, and Ohio, have their own unique laws that regulate agent conduct. 107 The Attorney General of Ohio has also indicated that sports agents would suffer consequences for any malfeasance. 108 C. The Sports Agent Responsibility and Trust Act (SPARTA)
In September 2004, President Bush signed SPARTA into law. 109 At that time only twenty-one states had passed the UAAA, and SPARTA was an effort by the federal government to create a comprehensive nationwide system of licensing for sport agents. 110 SPARTA protects student athletes by prohibiting sports agents from inducing them to sign representation contracts by providing false or misleading information, giving gifts, providing anything of value, and failing to disclose to the athlete that they may lose their NCAA eligibility. 111 Athletes and agents must also inform universities of the representation contract. 112 Violations of SPARTA are deemed to be "unfair or deceptive acts or practices" and are enforced by the Federal Trade Commission (hereinafter "FTC"). 113 house.gov/committees/judiciary/hju87094.000/hju87094_0f.htm (emphasizing lack of uniformity among state laws regulating sports agent conduct and asserting that SPARTA would help correct this lack of uniformity).
111. See § 7802 (forbidding agents from conveying misrepresentations or gifts to athletes and requiring that agents make certain disclosures to athletes).
112. See § 7805 (requiring notice be given to athletic directors when athletes and agents negotiate agency agreements).
113. See § 7803 ("A violation of this chapter shall be treated as a violation of a rule defining an unfair or deceptive act or practice prescribed under section 18(a)(1)(B) of the Federal Trade Commission Act (15 U.S.C. 57a(a) (1)(B) )."). unfair or deceptive practice, enforce compliance, and obtain restitution and damages for the residents of the state. 114 Damages for violations of SPARTA include actual losses and expenses incurred by the educational institution, and costs such as attorney's fees. 115 Congress expressed a clear desire to have SPARTA and the UAAA work in concert:
It is the sense of Congress that States should enact the Uniform Athlete Agents Act of 2000 drafted by the National Conference of Commissioners on Uniform State Laws, to protect student athletes and the integrity of amateur sports from unscrupulous sports agents. In particular, it is the sense of Congress that States should enact the provisions relating to the registration of sports agents, the required form of contract, the right of the student athlete to cancel an agency contract, the disclosure requirements relating to record maintenance, reporting, renewal, notice, warning, and security, and the provisions for reciprocity among the States. 116 Commentators have suggested that the law is "one-sided" and that only the agents are regulated and the athletes are perceived as playing no role in the practice of inducements by "selling" their services to universities, for example the alleged actions of Cam Newton's father. 117 In other words, the agent, the student and perhaps the university in the recruiting process may commit unfair and deceptive practices, yet only the agent is penalized for unfair and deceptive practices. 118 An additional criticism of SPARTA is that it is rarely enforced. According to an FTC spokesman, the agency has had "very, very few" complaints and taken no enforcement actions. 119 114. See § 7804 (identifying civil actions to enforce SPARTA In fact, several high-profile cases involving agent malfeasance have occurred since these laws have been passed. 120 These situations have had a detrimental impact on the industry and have increased the need for oversight. Federal and state regulations have failed, due in part to their inability to address the social norms of the profession or create momentum for change within the industry. As scandals occur, several states have tried to increase scrutiny of agents and to toughen punishments for offenders. For example, Texas has assessed fines of $17,000 and amended its regulations to make violations by agents or runners a felony, punishable with up to ten years in prison. 121 Given the lack of enforcement of the laws already on the books, this additional legislation is unlikely to have the desired impact. Further, the laws only target agents and athletes at the collegiate level and do not address unethical behaviors committed toward professional athletes by agents.
D. Player's Association Regulations
Pursuant to the NLRA, players associations are the exclusive bargaining agents of their respective players and have the authority to certify agents to negotiate individual salary and additional benefits for the players over and above the minimum requirements of the respective collective bargaining agreements ("CBA"). 122 All of the players associations, with the exception of the MLSPU, have regulations that determine the requirements for agent certification and to regulate agents. 123 122. See NLRA, § §151-169, supra note 54 (highlighting section 9 of NLRA). The players associations that are discussed in this article are the MLBPA, NFLPA, National Hockey League Players Association (hereinafter "NHLPA"), National Basketball Players Association (hereinafter "NBPA"), and the Major League Soccer Players Union (hereinafter "MLSPU") (describing reasons for scandals particularly relating to MLSPU).
123. See Becoming an Agent, MLSPU HOME, http://www.mlsplayers.org/become_agent.html (last visited Oct. 9 12, 2012) (stating "Currently, we do not have agent regulations. Thus, there is no certification process and/or exam to become an agent.").
124 Commentators have noted that players unions have largely failed to curb the conduct of unethical agents. 125 A review of the regulations for the MLBPA, NFLPA, NHLPA, and NBPA agent regulations shows that they are primarily concerned with ensuring agents are qualified, by education and experience, to represent players. 126 NFLPA agents and MLBPA agents must also attend annual meetings with players associations to keep abreast with developments in the industry. 127 Typically, among other things, agent regulations prohibit the agent from providing monetary inducements to a player or his family to induce a player to utilize his services or providing materially false or misleading information to a player. 128 The MLBPA and the NFLPA have updated their agent regulations most recently, in 2010 and 2007, respectively, and have been the most proactive in attempting to address agent conduct.
The MLBPA Regulations Governing Player Agents were first promulgated in 1988 by the MLBPA's Executive Board, which is comprised of Major Leaguers. The new MLBPA regulations are an ambitious attempt at curtailing client stealing and questionable agent conduct that had the effect of distracting players from performing their job on the field and had a negative impact on player salary negotiations. The MLBPA required previously certified agents to reapply for certification upon passage of the new regulations in October 2010. 130 The 2010 regulations required individuals who recruit clients for an agent and those who provide "client maintenance services" to apply for a lesser certification. 131 Agents must inform the Players Association if they speak to a player they do not represent, or intend to do so, or travel to meet a player they do not represent. 132 Often agents attempt to recruit players away from their current agents as they are eligible for free agency or salary arbitration since that is when a player will receive a significant increase in compensation and thus, the agent will receive a fee increase. The new regulations prevent a player in this stage in his career from changing agents "unless they first consult with the MLBPA." 133 This consultation requirement is an attempt by the MLBPA to monitor the recruitment of their members and an attempt to limit overly aggressive recruitment by agents seeking clients. If a dispute arises between a player and an agent it must be resolved by mandatory arbitration. 134 The new regulations state that no agent may provide or promise anything of value to a player he does not already represent. 135 However, an agent may supply free baseball equipment to existing clients up to $1,500 per year. Providing more would be considered an improper inducement. 136 The new regulations also call for a five-to-seven member Player Agent Advisory Committee appointed by the MLBPA's Executive Director for the purpose of sions about his choice of certified Player Agent . . . and by regulating the conduct of those persons . . . engaged . . . in Recruiting and providing Client Maintenance Services for players; To ensure uniformity and consistency in the rules and standards applicable to Player Agents . . . notwithstanding the different, and sometimes inconsistent, laws, rules and regulations of the many national, state, and local jurisdictions that might otherwise govern those activities; To provide both Players and Player Agents with fair, cost-effective and expeditious procedures for privately resolving any disputes.").
130. See id. § 4(E) (requiring more strict certification guidelines reviewing the implementation, interpretation, and enforcement of the regulations. 137 In March 2007 the NFLPA amended their regulations for Contract Advisors or agents. 138 The NFLPA agent regulations are substantial and detailed in an effort to protect their player-members and to guard against agent misconduct. Among the more prominent regulations, the NFLPA requires agents to "comply with state and federal laws," "act at all times as a fiduciary for NFL players," and "comply with the stated policies of the NFLPA". 139 The NFLPA regulations prohibit agents from: "engaging in activities that create a conflict of interest in the effective representation of NFL players"; 140 "engaging in conduct involving dishonesty, fraud, and deceit"; 141 "providing or offering money or any other thing of value to any player or prospective player to induce or encourage that player to utilize his/her services"; 142 and "providing materially false or misleading information to any player or prospective player in the context of recruiting the player as a client." 143 The NFLPA also has a voluntary program to certify financial advisors in order to monitor their conduct. 144 Despite the NFLPA's regulations, designed to protect their members against agent misconduct, scandals continue to arise every season. 145 Enforcement of current agent regulations at the union level is difficult because each players association has different requirements for becoming an agent, maintaining certification status, and procedures for investigating and resolving complaints. In addition, professional leagues have no legal authority to become directly involved with agent regulation, because it is an inner-union matter. 146 Players' associations exist to help their members negotiate wages, hours and terms and conditions of employment and were not intended to police the rough and tumble world of agent behavior. 147 V. CO-REGULATION OF SPORTS AGENTS-THE NEW SPORT AGENT OVERSIGHT BOARD Congress' passage of SPARTA was well intended, but evidence has shown that it is infrequently enforced and should be amended. 148 In order to strengthen the enforcement of SPARTA, as well as ensure consistent enforcement of players association rules, NCAA rules, the UAAA and to ensure consistent ethical standards nationwide, the Sport Agent Accountability Board (SPAAB) should be created by Congress. The SPAAB will be modeled after the PCAOB of the Sarbanes-Oxley Act of 2002. 149 The PCAOB itself was built upon the previous structure of regulation performed by the AICPA by conducting audits of accounting firms with publicly traded clients and enforcing legal and ethical standards. 150 The SPAAB will not be a government agency, but an independent nonprofit corporation, run by five members with impeccable reputations in the sport industry. 151 The FTC will appoint all SPAAB members after seeking nominations and input from professionals from college sports, the players associations, professional sport leagues, and governing bodies for individual amateur and professional sports. Two of the members shall have been sport agents. 152 One member shall have had a background in college athletic administration, one in professional team sport, and one in an individual sport such as golf, tennis or track and field. 153 None (Dec. 16, 2009 ), available at www.nbpa.org/sites/default/files/ARTI-CLE%20XXXVI.pdf (identifying $20,000 fine).
147. See NLRA, supra note 54 (detailing procedures to achieve such goals). 148. See Zagier, supra note 25(noting that more than half of states with sports agent laws have not yet revoked or suspended any licenses).
149. The citations to Sarbanes-Oxley in this section refer to the sections of the Act that define the structure, duties, and responsibilities of the PCAOB, which are used as a guide in the proposed creation of the SPAAB. of the members of SPAAB, concurrent with their service on the SPAAB, shall be employed as an agent by any other person, or engaged in any other professional or business activity, and they may not be engaged in employment or practice in the sport industry. 154 Funding for SPAAB would be derived from the primary stakeholders. 155 Funding would be split amongst the players associations, NCAA, major college conferences (SEC, PAC-12, Big 12, etc.), professional leagues, and through licensing fees paid by the agents. This Board would replace the sports agent regulation work done by these groups and thereby, it would redirect their current expenses toward the costs of operating the SPAAB. Funding would be pro-rated based upon the stakeholder's level of reliance on the SPAAB. For instance, the Southeastern Conference may have far more need for the SPAAB and pay a larger fee, than a smaller conference such as the Ivy League. Organizations in self-regulating industries often contribute financially to the governing institution. For example, the PCAOB is funded through fees paid by public companies being audited and by public accounting firms, which register and pay a pre-determined amount based on their number of clients. 156 Audit firms are overseen by the PCAOB to ensure that the system is working properly. The PCAOB provides confidence over the entire audit process, protects the investment of audit fees, and adds to public trust in the validity of financial reporting. Prior to the creation of the PCAOB, the purchase of audit services could be viewed as payment within a self-regulating industry. Public companies are analogous to athletes and sport organizations, while the agents are analogous to the professional service audit firms.
The SPAAB will promulgate rules, regulations, and a code of conduct for the certification and discipline of all agents who represent professional athletes in the United States. The chief duties of the SPAAB will be to certify sports agents who intend to conduct business in the U.S., establish quality control and ethical standards for those agents, conduct inspections of sports agent firms, conduct investigations and disciplinary proceedings and impose appropriate sanctions and enforce compliance with agent laws and regula-154. See § 101(e)(3), 15 U.S.C. § 7211(e)(3) (detailing similar bar for PCAOB members from engaging in other professional or business activity).
155. See § 109, 15 U.S.C. § 7219 (detailing similar funding methods for PCAOB).
156. See PCAOB Rules, Section 7: Funding, PUB. CO. ACCOUNTING OVERSIGHT BD., http://pcaobus.org/Rules/PCAOBRules/Pages/Section_7.aspx (last visited Dec. 26, 2011) (detailing similar allocation and assessment of fees for PCAOB).
tions. 157 The SPAAB will have the power to hire staff, attorneys, and investigators. It will have subpoena power and the power to compel testimony in order to fulfill its mission. 158 The SPAAB shall cooperate on an ongoing basis, and take public comment from constituency groups from professional and amateur sport to ensure that any standard, rule, or regulation promulgated by the SPAAB is appropriate. 159 Many groups devote attention to preventing agent malfeasance with limited or ineffective results. While these groups may balk at being asked to fund the new SPAAB, they are concurrently devoting resources toward solving problems with little or no positive results. 160 Rather than have these organizations continue to devote financial and intellectual resources, the SPAAB will be funded through their pooled resources. Given the consolidation of resources and similar interests, the funding for the SPAAB may involve fewer resources than is currently allocated to the matter. Although reducing cost is not the primary intent of the organization, this new regulatory body is designed to provide better oversight for similar costs.
Ultimately the level of oversight provided by the SPAAB will determine the size of the budget and the fees needed for operations. The primary benefit is having a central organization with the job of investigating claims in an independent fashion. The SPAAB would be tasked with setting industry standards, ethical standards and accreditation standards. The SPAAB would also help set quality standards for what services athletes could expect from their agent. Numerous instances of inadequate representation or omission of duties have occurred in the past several years, including failing to execute clauses in signed contracts on the player's behalf. 161 While players may have legal retribution in these situations, the SPAAB would also serve as a conduit for the athlete to seek action in these situations. Quality standards would be consistent throughout all sports to minimize errors of competence and exploitation.
In defining and assessing quality standards, measurement metrics would be designed by the board based on specific outcomes of an agent's work as well as surveys from athletes. Common metrics would help create similar language and comparative attributes amongst agents. The additional transparency of the metrics and analysis creates higher standards and helps identify areas for industry-wide improvement. The defining of measurement metrics is not intended to identify "failing" agents, as each client may have different needs and desires. However, this process could be used in a confidential manner to boost quality of representation. Detailed information, including scores on certain areas, would only be shared with the agent and would not be available to competitors or athletes. In this manner, the SPAAB would not have the authority to create metrics that reward or punish certain agents. Instead this information is designed to help educate and build the skills of a player representative.
Almost every professional service industry maintains some form of certification, even if not required for participation. These accreditations boost the credibility of the agent and would eventually become the industry norm. In this manner, social pressure can be exerted on agents to receive the certification and on players to select agents with the appropriate skills for their needs. A single entity to coordinate and confirm registrations and eligibility would simplify the process and allow the SPAAB to better serve the contributing organizations and agents.
Within 180 days after the SPAAB has been established all persons of companies who intend to or are representing athletes must have applied for and be certified as agents by the SPAAB. 162 It will be a violation of SPARTA for a person or company to represent a professional athlete without obtaining SPAAB certification. The SPAAB shall consult with sport industry constituent groups and create an application that ensures that sport agents possess appropriate education, experience, and moral character. Licensing of specific agents would be conducted centrally by the SPAAB, just as the AICPA certifies accountants. The SPAAB would offer licensing in numerous duties of athlete representation including contract negotiation, financial services, marketing, and legal assistance. This tailored approach provides detail to athletes as they shop for agents with differing areas of expertise. To represent an athlete, all agents involved with either an athlete's recruitment or finances must pass at least one licensing examination. This includes all runners, contract negotiators, marketers, financial advisors, and legal support. Agents could hold multiple certifications, but must pass the exam in a given area to conduct these activities. Structurally, this licensing process is similar to how medical doctors must pass specific exams in an area of expertise. To become a pediatric or oncology specialist, additional certification beyond passing the boards is required. The licensing program described here recognizes the many divergent duties of a sports agent and attempts to create signaling mechanisms towards competence in a given area. This also reflects the reality of the team of agents that supports a player off the field.
Enforcement of UAAA and SPARTA through the SPAAB would be similar to the state of California's implementation of the Talent Agency Act. 163 In this state law, claims are brought by musicians, acting talent, and others to a Labor Commissioner if an individual feels their manager or agent is in violation of the law. Agents are licensed by the Commissioner, who has the authority to strip someone of their ability to practice, as well as to impose financial or other remedies. 164 A one year statute of limitations ensures that claims are filed and addressed in an expedient manner. 165 The SPAAB would function in a similar manner to the Labor Commissioner and handle the minor violations by canceling contracts and agent fees where a client was obtained illegally. This eliminates some of the financial incentive for engaging in prohibited behaviors. More serious violations would be referred to a state or federal attorney for prosecution under UAAA and SPARTA. All stakeholders in the system (players, universities, unions, and leagues) would have the authority to bring a claim before the Board. Competing agents would not have this privilege due to conflicts of interest.
The SPAAB would also have the power of subpoena to gather information, a power that the NCAA, sport governing bodies, or players associations lack. Currently, those who have knowledge of a violation may have an incentive not to fully disclose information or to appear at an investigative hearing called by the NCAA or players associations. Under the current system, players may be uncomfortable to report their agent. Athletes may be swayed by friendship, loyalty, or the sheer embarrassment of making a poor choice in an agent. The SPAAB would be able to subpoena documents or testimony for violations giving them sufficient power and authority to address problems in the industry.
An agent facing discipline from the SPAAB would be given due process and the right to defend themselves in a hearing against any accusations. One of the criticisms levied on the current system of player association regulation is the ability for unions to sanction agents without a proper appeals process. 166 By using private arbitration to resolve disputes between agents and players, players associations have chosen a system that limits judicial appeals to rare circumstances where an appellant must demonstrate that the arbitrator exceeded their scope of their authority, acted in an arbitrary manner, or applied their own brand of industrial justice, in order to reverse a decision. 167 As with any legal proceeding, in a hearing before the SPAAB agents would have the right to produce their own evidence and address the charges brought against them. This new structure provides an outlet for fact finding and discovery with the help of the board, sport governing bodies, teams, leagues, fellow agents, unions, and athletes. Findings of malfeasance would involve punishments including probation, suspension, fines, and loss of licensure. The severity of the offense and eventual punishment would be determined by recommendations from the board's investigative team and members of the board.
Even though the knowledge is held at the individual level and agents control the output, firms should also be held to a standard when regulating agent behaviors. Corporations have sought to purchase this knowledge in an attempt to boost their portfolio of services and achieve synergies across other lines of their operations. In this manner, firms looking towards acquisitions may be incentivized to disregard an agent's methods of recruitment in order to reap the benefits of the affiliation with the athlete. The business being sought is indirectly the agent's client, with the agent serving as a conduit. Agents also have incentive to manipulate the system in an attempt to gain affiliation with a high profile agency. Minor punishments are inconsequential if the individual has used unethical means to increase their status. Likewise, agents may become dispensable to large firms once the athletes have provided benefits to the agency's diversified businesses. To mitigate both of these concerns, corporate agencies could also be held liable by the board for lack of agent oversight or conspiracy of conduct.
By holding firms responsible for the conduct of their employees, social pressure is exerted by co-workers to strengthen industry norms and practices. As a key component of self-regulation, peer oversight can be a more effective deterrent than rules and regulations. The consequences for a firm failing to properly incentivize employees are dramatic. For example, sanctions on the firm helped lead to the collapse of Arthur Andersen following their malfeasance in the Enron scandal. 168 Having the option to impose this type of penalty is crucial given the level of control and discretion held by individuals within a firm.
An additional benefit to regulating sports agents is the increased potential for innovation. The lack of effective regulation allows those in power to game the system towards their advantage, stifling new ideas that might benefit clients. 169 Enacting regulation levels the playing field, provides opportunity for talented agents to compete, and increases the chances for innovation within the industry.
VI. CONCLUSION
As an emerging service industry, sport agency would benefit from professionalization. Self-regulation and governmental regulations are often enacted in response to a negative image. 170 In place of the negative image, self-regulation demonstrates problem recog-nition and a proactive approach to creating solutions. Rather than numerous agents operating under differing standards, regulation changes the dynamic to one where individuals are playing by the same rules. Most importantly, this proposal provides increased confidence in the abilities of an agent and gives athletes knowledgeable choices when making important decisions about agents. Reducing the levels of information asymmetry is a tangible benefit for athletes and agents alike through greater transparency. Micro-monitoring of agents is impractical. This proposal uses the structures created by professional service firms to access the knowledge of industry experts to influence behaviors, while utilizing the power of government regulation to enforce the norms in order to restore public confidence in the sport industry in the United States.
The enactment of this proposal is the beginning of the creation of a new legal and social structure that provides athletes with greater assurance of competent representation and career advice. It will also protect agents from having their clients raided by aggressive recruiters. By setting minimum standards for representation and pursuing exploitative agents, this proposal creates a uniform set of standards across sports that seek to protect players and agents, while boosting public trust in sports. Co-regulation allows those closest to the industry to set the standards of conduct while still providing the enforcement capabilities of government regulation.
This proposal differs from the current structure and other proposed solutions through the inclusion of a specific enforcement mechanism and recognition of a similar industry structure as with other professional services. Sport agency consists of a combination of law, marketing, negotiations, finance, and career advising. Organizing and regulating the industry based on systems from these fields, inclusive of industry-based and governmental enforcement mechanisms are the next steps in professionalizing this fledgling field. By working with Congress to implement self-regulation, the sport agent industry could eradicate problems that lead to exploitation of athletes and loss of confidence in the sporting structures. While this proposal is not naïve enough to assume that incentives to pay players or circumvent this system will be eliminated, it is a step towards addressing the situation. Through SPAAB, further changes to the regulatory structure are likely needed to address weaknesses or new challenges.
Commentators have used Sarbanes-Oxley as a model to eradicate steroid usage of professional athletes and others have sug-
